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IN THE COURT OF  SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR, DIST.- SONITPUR 

PRESENT: Sri Kaushik Kumar Sharma 

                           GR Case No. 52/10 

                             u/s 448/323 / 34 of IPC 

                       State of Assam……...........Prosecution 

                                    v. 

                         Sri Gangadhar Kataky and two others………Accused 

 Ld. Advocates : For the prosecution, Smti  Barnali Chetia Ld. Addl.PP  

                              For the Accused:  Sri Gopal Bora and Smti Manju Agarwala 

                                                            Ld. Advocates. 

Date of Evidence:21.10.13, 19.5.14 

Date of Argument: 20.9.14 

Date of Judgment: 08.10.14 

                                  J U D G M E N T 

1. In brief, the prosecution’s case , as revealed from the FIR, is that the accused, Sri 

Gangadhar Kataki had been running his truck and tractor across the farm land of 

the informant, thereby, causing damage to the land. The informant had been 

telling the said accused not to do so, but such act remained unabated. As a result 

of that, the informant was compelled to dig a passage/ nalla in the land. On 

25.01.10, all the accused persons, namely, Sri Gangadhar Kataky, Sri Sadhan 

Agarwala and Sri Bhaskar Kataky again tried to run their truck, across the land, 

and verbally abused him, using obscene words. The accused persons had entered 

into his room and assaulted him physically, thereby causing him injury.  

2. The informant, Sri Bhaikan Hazarika, had lodged the FIR, on 25.1.10, which had 

led to registration of Gohpur P.S case no. 21/2010 u/s 448/325/34 of IPC. On 

completion of the investigation, charge sheet was lodged against the accused 

persons, u/s 448/323/34 of IPC.  

3. On appearance, before Court, particulars of the offence u/s 448/323 r/w Sec 34 of 

IPC were explained to the accused persons, to which they pleaded not guilty and 

claimed to be tried.  

 

4. POINTS  FOR DETERMINATION: 

a) Whether the accused persons, in furtherance of their common intention, had 

committed house trespass , by entering into the house of the informant, Sri 

Bhaikan Hazarika, with the intention to cause injury to him, on 25.1.10, as alleged? 

b) Whether the accused persons, in furtherance of their common intention, had 

caused hurt to the informant, on 25.1.10 , as alleged? 
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DISCUSSION AND DECISION BASED ON REASONS: 

 

5. PW1, Sri Bhaikan Hazarika, in his examination in chief had stated that he 

recognises the accused persons. The incident had taken place on 25.1.10 at about 9 

am , in his house. He stated that the accused persons used to run their truck and 

tractor across his land. He had objected to it but the accused persons did not pay 

any heed to his objections. On the day of occurrence, at about 9 AM, the accused, 

Gangadhar Kotoki had entered into the boundary of his house and physically 

assaulted( maarpit) him with a stick. After 15-20 minutes of that incident, the other 

two accused persons, namely, Sadhan Agarwala and Bhaskar Kotoki had caught 

hold of him inside his compound and dragged him out of his house and beaten 

him with wood. He had sustained injury on his hand and buttock. He stated that 

the accused persons had slapped him and kicked him. He, then, went to the Police 

Station and lodged the FIR. Ext 1 is his  FIR and Ext 1(1) is his signature. The police 

had seized the bamboo stick, with which he was beaten from the place of 

occurrence. Ext 2 is the seizure list and Ext 2(1) is his signature.  

 

6. In his cross examination, PW1  had stated that no one resides in his house. Biren 

Das and his family reside as caretaker of house. The houses of Lakhmi Bora and 

Juli Bora are situated in front of his house. At the time of the incident, he had come 

from Guwahati to his house, for some days. He stated that he does not remember, 

when he had come from Guwahati. He stated that he cannot say the dag no. Or 

patta no. of the concerned land. He stated that he does not remember the people, 

who reside near the four sides of the land, because he had resided in Guwahati 

from childhood. He also stated that he had no conversation with the accused 

persons, prior to the incident that took place on 25.1.10.  

 

7. He also stated in his cross examination that as a result of the assault, he had 

suffered injury on various places from his back to Buttock. He stated that at the 

time of the incident, he was bare chest, and was wearing a towel. The blood had 

stained the towel. He stated that nearby people had seen the incident but the did 

not come to his rescue. After the assault of the first accused( Gangadhar), 10-15 

minutes later on, the other two accused persons had come and dragged him by 

holding on to his hands. He stated that he was assaulted with the sharp edged side 

of the bamboo stick. He was assaulted all over his body, with bamboo stick.  

 

8. He also stated that police had inquired from him about the incident. He denied the 

suggestion that  he did not state before the I.O. that the other two accused persons 

had come after 15-20 minutes and assaulted him with bamboo stick. He stated that 

he had undergone medical treatment for about one month  in Gohpur and 

Guwahati. He stated that he had not seen the said bamboo stick in the Court. He 

denied the suggestion that the police did not seize any bamboo or stick. He denied 

the suggestion that said land belonged to the accused persons. He denied the 

suggestion that as he had damaged the land of the accused, he had lodged false 

case, as he was afraid that the accused would have lodged a case against him. He 

denied the suggestion that no such incident as alleged by him had occurred and 

that he had deposed falsely.  



3 
 

 

9. PW2, Sri Nupur Das, in his examination in chief had stated that he recognises both 

the sides. The incident had taken place in the house of Bhaikon. He stated that he 

was playing marble and after hearing commotion/noise in the house of Bhaikon, 

he had fled from the scene.  

 

10. In his cross examination, he had stated that he does not know on what issue the 

noise / commotion had taken place and between whom, the same had taken place.  

 

11. PW3, Sri Lakhidhar Bora, in his examination in chief had stated that he had not 

seen the incident of assault. He stated that at the time of the incident, he was in the 

house of one of his brothers, about 1.5 KM away from the place of occurrence. 

After coming to his house, at about 11/11:30 PM, he came to know from his family 

members that the accused Gangadhar and Sodhan had badly beaten Bhaikon. 

After getting the news, he came to the house of Bhaikan, but meanwhile, Bhaikan 

had gone to the police station. He stated the police had seized bamboo from the 

place of occurrence, but EXT2(2) is not his signature.  

 

12. In his cross examination, he stated that police had not inquired from him about the 

incident. He denied the suggestion that he had stated falsely that police had not 

inquired from him.  

 

13. PW4, Smti Sabitri Das, had stated, in her examination in chief that, two accused , 

standing in the dock( of the Court), came and grabbed the neck of Bhaikan, tore of 

his clothes and beaten him with bamboo stick. Bhaikan had sustained injury on his 

back. Thereafter, Bhaikan was taken to hospital. 

 

14. In her cross examination, she had stated that on the day of occurrence, she had 

come to work in the house of Bhaikan, at about 7 AM. She stated that as a result of 

the assault, the shirt and banyan of Bhaikan were torn apart and blood came out of 

the body of Bhaikan. She denied the suggestion that she ahd not stated before the 

I.O. that Sadhan had assaulted. Nothing happened apart from the incident. She 

stated that she works as a labour in the house of Bhaikan. She denied the 

suggestion that she had deposed falsely as the informant is her master.  

 

15. PW5, Sri Haliram Phukan had stated that he does not know about the incident as 

he was not present in his house at the time of the incident. He stated that  he ahd 

heard that a quarrel had taken place.  

 

16. PW6, Dr.Benudhar Deuri Bharali, in his examination in chief had stated that on 

25.1.10, when he was doing his duty as Sr. Medical and Health Officer at Gohpur, 

SDCH,  he ahd examined Bhaikon Hazarika, and found following injuries: 

 

i) Bruise line with 2 inch length on 7th and 8th inter costal space of the back.. 

ii) Tenderness on left thigh and parietal region of the back.  

He stated that the injury was simple and caused by blunt weapon, and the injury 

was fresh. 
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17. In his cross examination, he had stated that in the police requisition, given to him, 

the case no or GDE No. is not mentioned. He stated that he did not see any injury 

on the arms of the patient. Such injuries may occur due to fall on hard substances. 

He stated that he did not mention the time of examination. The term “fresh” 

indicates ½ hour of the injury. He stated that it is not a fact that Ext 3 is not a 

medically certified report of the patient and legally invalid.  

18. The PW6, M.O. had exhibited his report as Ext 3 and his signature as Ext 3(1).  

19. PW7, Sri Arun Saikia, in his examination had stated that he had heard about the 

quarrel . He stated that Ext 2 is the seizure list and Ext 2(3) is his signature. He 

stated that he does not know, why he had put his signature. 

20. In his cross examination, he had stated that the police had taken his signature 04 

days after the incident . He stated that he does not know, why the quarrel had 

taken place. He stated that police had not shown the seized article to him.  

Appreciation of evidence: 

21. PW1, in his evidence had alleged that the accused persons used to run their tractor 

and truck over his land, and when he had objected to it, they did not pay any heed 

to him. However, in his cross examination, he could not give any specification as 

to the said land. Thus, it appears that there had been a dispute between two sides 

over the use of the land.  

22. PW1, in his FIR had stated that the accused persons had entered into his room and 

assaulted him. But in his evidence he had stated that the accused Gangadhar had 

entered into his boundary and assaulted him, and the other two accused persons 

had dragged him out of his campus and assaulted him. Thus, there is 

inconsistency between what he had stated in the FIR and what he had deposed 

before the Court.  

23. Further, PW2, who was playing marble, at the relevant point of time, had stated 

that the incident had taken place in the house of PW1, but he did not state 

anything about, what incident had taken place. He stated that his house is situated 

in front of the house of PW1. Though, he stated that, he had fled, when he had 

heard noise/commotion in the house of PW1, but considering the fact that he was 

near the place of occurrence and that his house is in front of that of PW1, it was 

natural for him to have some idea of what had happened there. But, he simply 

stated that he does not know between whom the commotion had taken place and 

that he also does not know, on what issue there was commotion. Thus, the 

testimony of PW2, creates a doubt on the prosecution’s story.  

24. It is true that the injury on the body of PW1, is proved as the medical evidence had 

corroborated the evidence of PW1, in all material particulars, but the allegation 

that the injury was caused by the accused persons is not proved, beyond 

reasonable doubt.  

25. PW4, who appears to be an eye witness, had stated that she came to work in the 

house of PW1 at 7 am on the day of occurrence, and had witnessed the incident. 

According to PW1, the incident had taken place at 9 am, when Gangadhar had first 

assaulted him. But PW4, in her evidence had stated that two accused in the dock 

had assaulted PW1. She did not specify, who were those two accused out of the 

three accused persons. From the record, it reveals that on the date when PW4 was 

being examined, all the three accused were present in the court. But PW4 remained 

vague as to who actually had assaulted PW1. Further, she stated that at the time of 
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the assault, the banyan/shirt of PW1 was torn apart. But PW1, in his evidence had 

stated that he was not wearing any shirt or banyan at the time of the alleged 

assault. Considering the vague assertion of PW4 as to the identity of the alleged 

assailants and the fact that PW1 is the master of PW4, as the latter work in the 

house of PW1, I find it unsafe to rely on the testimony of PW4, to act as sufficient 

corroboration to the testimony of PW1.  

26. The evidences of PW3 and PW5 lend no assistance to the prosecution’s case, as 

they had stated that they were elsewhere at the time of the incident. They had 

stated that they had heard that a quarrel had taken place. Hence, their evidences 

are hearsay evidence.  

27. Furthermore, the prosecution could not produce the I.O. of the case for 

examination, and hence, the defence did not have the opportunity to prove the 

contradictions, if any, present in the evidence of PW1 and PW4. Considering the 

circumstances of the case, in my view, non-examination of the I.O. had caused 

prejudice to the accused persons.  

 

28. Hence, in the light of the above, I am of the considered view, that the existence of 

dispute between the two sides relating to the use of the land, prudence requires 

corroboration of the testimony of PW1 by independent evidence. The medical 

evidence, no doubt, has supported the assertion of PW1 so far as causation of the 

injury on the body of PW1, but that per se, does not prove that the accused persons 

had caused the injury. It is a settled law that conviction can be based on the 

testimony of a single witness, as evidence is weighed and not counted. But, for that 

the evidence of the single witness must inspire confidence and found to be credible 

in all material particulars. In this case, I am of the view that, the evidence of PW1 is 

neither wholly reliable nor wholly unreliable, and hence, corroboration by 

independent evidence is required for corroboration. As stated above, the evidence 

of PW4, has been found unsafe to be relied upon.  

 

29. Therefore, I conclude that, the prosecution had failed to prove the guilt of the 

accused persons, u/s 448/323 r/w Sec 34 of IPC. Hence, the accused persons, 

namely, Sri Gangadhar Kataky, Sri Sadhan Agarwala and Sri Bhaskar Kataky are 

acquitted from the charge u/s448/323 r/w Sec 34 of IPC, and are set at liberty 

forthwith.  

 

30. The judgment is pronounced in open Court in front of both the sides, on this 08th  

of Oct. 2014, which is prepared under my hand and seal of this Court. 

 

31. The bail bond stands cancelled and bailor stands discharged. 

 

32. The case is, accordingly, disposed of. 

 

 

                                                                                           ( K.K. Sharma) 

                                                                                         S.D.J.M(M), Gohpur 

 


